The Equal Access to Justice act (EAJA) was passed into law in 1981 with the express desire to allow individuals to sue the Federal government “to provide small businesses, individuals, and public interest groups the opportunity to recover attorney fees and costs and is funded through a permanent Congressional appropriation.”
  The EAJA was designed to act as a measure to ensure the Federal Government could in select cases be held accountable if the suit filed found the government was absent a showing that its position in the litigation was “substantially justified” i.e. to file you must be the prevailing party.  During debate for this law Sen.  Gaylord Nelson (D-WI) summed up the reasoning behind EAJA when he said “Can we have a powerful national government to enforce the laws which protect public health and safety and preserve competition in the marketplace, while avoiding a government which is so powerful, intrusive and arbitrary that it poses a menace to individual and economic freedom?” 

In its attempt to allow greater accountability for Federal agency, the EAJA has instead created a mechanism in which a faction of environmental lawyers have used the ability to petition this government as a way to charge up to millions of dollars in attorney fees and create chaos in the federal bureaucracy.   EAJA may have been a reasonable law, but it has now become a tool of Environmental groups to force their agenda while at the same time slowing the system and earning millions in lawyer fees and court costs.  For our states and rural counties, EAJA has become the key to allowing individuals and groups to stop projects that can restore our ecosystems, save species, improve our ability to increase our water needs and bring back the social and economic growth in our rural counties.

History of EAJA

During the Great Depression Pres. Roosevelt sought to reorder society and the very frame work of our government. In this spirit Pres Roosevelt ordered the Attorney General to “investigate the administrative law process and procedures of the federal agencies and recommend improvements.
”  The reported was completed in 1941 but due to the United States entrance into World War II implementation would not begin until 1946.

In 1946 Congress created the Administrative Procedure Act (APA) empowered to “promote “accessibility, accountability, and fairness in governance” and “legal and consistent procedures for both fairness to the public and for administrative reasons of consistency, accountability, and efficiency.”
  The APA would have 4 powers.

1. To require agencies to keep the public informed of their procedures and rules,

2. to afford the public participation in the rulemaking process,

3. to establish uniform standards for the conduct of formal rulemaking and adjudication and

4. to define the scope of judicial review.

Following the formation of the APA Congress also created the Judgment Fund in 1956.  This was created as a “permanent, indefinite, open-ended appropriation without fiscal year for the payment of final judgments against the United States which were not otherwise provided for.”
 This fund would be regulated through the Treasury Department.  In 1961 the Judgment Fund was amended to permit the Department of Justice (DOJ) to access funds for settlements of lawsuits and to prepare for pending legal action. 

In 1970 Congress passed an amendment to the Clean Air Act which granted citizens the right to sue violators of the act and later to also sue the Environmental Protection Agency (EPA) for lack of enforcement.  The 1970 amendment encouraged citizens to bring lawsuits by providing “for the reimbursement of attorneys’ fees and litigation costs to any party whenever a court deemed it appropriate, whether from the federal government or private defendants.”
  This opened the door for “Private Attorney General’s” men and women who bring suits in the name of the public good.  By 1977 members of Congress sought to codify the power of private citizens, corporations and non-profits suing the Federal Government.

EAJA is implemented

On October 21, 1980, H.R. 5612 became Public Law 96-481. President Carter issued this statement:

“[The] legislation provides small businesses with “equal access to justice” – another high priority of the White House Conference on Small Business. Many small businesses have learned from bitter experience that when an unfair action is brought against it by a Government agency it may be cheaper and easier to pay a fine than to fight for vindication. This new law will change that . . . . Some of the Proposals previously advanced were too broad in their application and too expensive, but this legislation strikes a fair balance between the Government’s obligation to enforce the law and the need to encourage business people with limited resources to resist unreasonable Government conduct.”
  This meant that the government was willingly suspended parts of its “sovereign immunity.”While these lofty sentiments may have been designed to streamline access to the Federal Government the reality was it encouraged groups to sue.

1985

In 1985 President Reagan signed into law a permanent EAJA law that differed from the 1980 version in several ways. “the new version of the law resolved some conflicts by making 5 U.S.C. 504 and 28 U.S.C. 2412(d) (the administrative process and judicial sections, respectively) more closely mirror each other, by establishing that the “position of the United States” included the position underlying the litigation as well as its position in the litigation, and by specifying that any court inquiry in an EAJA case must be based solely on the record, either the record generated in court or the record generated before an agency.  It also made EAJA permanent.”

How the EAJA Works

The EAJA is ostensibly a mechanism in which a party may bring suit against a federal agency and if the court finds in the litigants favor the prevailing party may request court and attorney fees if the same party follows certain procedures. They must

1. Be the prevailing party which was defined in the case Buckhannon Board and Home Care, Inc. v. West Virginia which required for there to be a prevailing party there must be a “judicially sanctioned change in the legal relationship of the parties.”

2. Relief is only available to individuals with a net worth of less than $2 million or an organization with a net worth of less than $7 million. 

3. However “501(c) (3) corporations, 501(a) tax-exempt organizations and agricultural cooperative associations are all exempt from the $7 million net-worth cap.”

4. There is a $125.00 per hour cap on attorney fees, unless a “specialized attorney” is needed for defense.  Environmental attorneys fall under the category of specialized attorneys and therefore do not have an hourly cap.

5. EAJA funds cannot be released until after an appeal. However, in agency proceedings can be appealed but only if it is appealed by the non-governmental party.

The following chart attempts to simplify EAJA lawsuits from their infancy to payday.
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End of AUCS

From 1982 until 1995 all EAJA lawsuits and payouts were tracked by the Administrative Conference of the United States (ACUS) under the department of justice. They were tasked with tracking and reporting EAJA cases each year to congress. Below is a report from 1995.
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In 1995 there was an attempt to streamline what some saw as a dysfunctional government. 

“Fortunately, in passing the Federal Reports Elimination and Sunset Act of 1995, Congress looked at the history of EAJA reporting from 1981 to 1995, saw an EAJA program that effectively had stayed at a few million dollars a year total without much growth, and decided the reporting provision was superfluous (and of course incurring a cost itself), eliminating it entirely.”
  When the ACUS ceased reporting to Congress the” Departments of Health and Human Services and of Veterans Affairs accounted for most EAJA payments in court proceedings, under the provision that applies when the substantive law does not authorize award of attorney fees and costs.”

The appeal of the EAJA lawsuits is that they had remained fairly small and were seen for the most part as having almost no impact on intruding on department operations and accounting for tiny fractions of government spending, while at the same time allowing citizens the ability to check governmental overreaching. 

As soon as reporting ceased environmental groups began to see an opportunity. From the years 1982-1994 the EAJA had only paid out more than $1.9 million in a single year, three times. That changed when reporting to congress was no longer required.  An example, “Natural Resources Defense Council (also using attorneys from Earthjustice) sued the Department of the Interior in 2005, claiming that FWS’s (Dept. of Fish and Wildlife) 2004 biological opinion on the impact of two state water projects—the Central  Valley Project and the State Water Project—on the threatened delta smelt was “arbitrary and capricious.”  They kept the agency in court for more than six years, and the only thing they managed to win was a court order making FWS submit a revised, improved biological opinion in 2009.  What was NRDC’s payout for this essentially meaningless victory?   It was $1,906,500.”
 

The Pacific Coast Federation in 2006 sued the Dept. of the Interior, the Dept. of Commerce and Fish and Wildlife on “biological opinions on the impact of the Central Valley Project and the State Water Project (the same projects at issue in NRDC v. Salazar) on three salmonid species were deficient.  The outcome for this practically carbon-copied litigation”
   The result, $2.1 million dollars in legal fees paid by the federal government. The Dept. of Justice under Attorney General Eric Holder declined to consolidate both these similar suits into one single lawsuit and thereby saving the government hundreds of thousands of dollars.

In 2012, Center for Biological Diversity sued the Dept. of Fish and Wildlife demanding they include 53 new species on the endangered species list. This followed a 2011 settlement between CBD with the Wild Earth Guardians against Fish and Wildlife that would force Fish and Wildlife to take action on 757 species waiting for designation as endangered.  The environmental group Center for Biological Diversity (CBD) “was involved in over 50 individual cases, open between 2009 and 2012, where they were the lead plaintiff.  The amount of attorney fees and court costs associated with these cases is $2,286,686.91. Of this amount, $138,114.45 was in court costs and $2,148,572.46 was in attorney fees.”
 

“In fiscal 2010, the Fish and Wildlife Service spent so much of its $21 million listing budget on litigation and responding to petitions that it had almost no money to devote to placing new species under federal protection, according to agency officials.”
   This has been a tactic used by environmental groups.

 “The Interior Department's Fish and Wildlife Service has resurrected a Clinton-era tactic known as "sue and settle." With this strategy, outside green groups friendly to the Administration sue the government, demanding a particular regulatory action. The agency happily forswears court and sits down with the plaintiffs to reach a settlement. The Administration then claims it was forced to take an action that it wanted all along. One more thing: Businesses and property owners most hurt by the settlement are barred from the talks; the public gets no input. Is this a great country or what?”

Cost

The total costs of the EAJA lawsuits are unknown. Since 1995 no government entity is required to track and record these numbers. As such no government entity does it.  One would think that a simple call to the Dept. of Justice would quickly get a figure on how much DOJ is forced to pay out.  In 2012 the Government Accountability Office attempted to gather this information they “contacted 33 USDA and 42 Interior agencies; 17 Treasury; and DOJ’s Civil Division, Environment and Natural Resources Division, and the Executive Office of United States Attorneys.  The GAO asked each agency if it maintained information on cases where attorney fees were sought, and for those that maintained this information, we asked them to provide the case name, party name, claim amount, date of the award or payment, payment amount, and statutes under which the cases were brought for fiscal years 2000 through 2010.”
 

They discovered:

1. “Officials from 65 of the 75 USDA and Interior agencies we contacted told us that they did not track or could not readily provide us with this information.”

2. “Five USDA and Interior agencies that provided information on attorney fee data did not maintain data about claims for attorney fees that were filed but denied. As a result, the number of claims filed may be understated for these agencies.”

3. Not all payees are named. “All 241 of the cases provided in the Forest Service spreadsheet identified the first named party, but 46 cases did not identify the payee. Given that attorney fees may be paid to the first named party, to other parties in the case, or to attorneys, the first named party may not reliably identify who actually received the attorney fee payment.”
 

4. “We attempted to obtain information from DOJ agencies, but DOJ officials stated that the department’s case management systems may not contain complete and accurate 

information related to attorney fees and costs. These officials stated that the department’s case management systems were designed for internal management purposes (e.g., to manage individual cases) and not for agency wide statistical tracking.”

Conclusion

Within our SFAC geographic area we have both of these organizations either directly involved or known to assist other environmental groups to file suit against Forest Service projects that are designed to improve forest and watershed health.  In the California Region of the Forest Service, the following will illustrate the impacts of the last five years of litigation.  The following table will illustrate the impacts to timber sales, with most of them being within the geographic area represented by SFAC.

Forest Service California Region 

Sold Volume, Target, & Litigation for 2000-2010

	Year
	2005
	2006
	2007
	2008
	2009
	2010

	Sold(mmbf)
	451.2
	339.9
	349.1
	203.9
	321.2
	347.7

	Target(mmbf)
	444.5
	382.5
	436.5
	387.0
	407.5
	409

	Litigation (mmbf)
	43
	114
	213
	65
	108
	94

	Potential jobs lost due to litigation *
	          490
	       1,300
	       2,428
	          730
	       1,231
	       1,071


*1 million board feet of harvest equates to 11.4 new direct and indirect jobs with an average annual wage of $43,200 per job. Statistics are from Oregon Department of Forestry.

Consequences of EAJA 

Today EAJA has allowed for unlimited lawsuits against projects that have been proposed and implemented for over fifteen years throughout the western U.S.  These projects are all intended to try and address the critical issue of ecosystem restoration as well as leading to the demise of the social and economic well being of rural counties.  You only need to read the piece below from Fund For Wild Nature to understand the true intent of many environmental groups.  That is to use EAJA to totally stymie National Forest and other agencies critical work.  It has gone beyond the true intent of the original premise of EAJA and must be revised to allow the necessary management to occur on our public lands.  The article below illustrates how large non-profits are funding small independent individuals or groups to encourage shutting our National Forest down.

2013 Grassroots Activist of the Year: Denise Boggs

The Fund for Wild Nature’s Grassroots Activist of the Year Award for 2013 celebrates Denise Boggs. Denise is the director of Conservation Congress, which she founded in 2004 to protect national forests and wildlife that needed uncompromising defense.

Conservation Congress currently focuses on the national forests in northern California that are home to the Northern spotted owl, a threatened species under the Endangered Species Act. With support from the Fund for Wild Nature, Denise has been vigorously applying the ESA in order to stop the Forest Service’s logging projects in spotted owl habitat. Conservation Congress is currently in court challenging seven timber sales on three national forests. The Forest Service recently halted all of the timber sales being litigated by Conservation Congress while it reevaluates potential harms to the spotted owl from the proposed logging. And last year, the Forest Service withdrew the “Salt” timber sale on the Shasta-Trinity National Forest after Conservation Congress filed suit. The impact of Conservation Congress’s work is abundantly evident on the Shasta-Trinity National Forest. In 2007, the Shasta-Trinity had by far the highest level of logging of any national forest in California. Five years later, thanks to Denise’s committed defense of that forest, logging levels there have plummeted by over 63 percent!

Prior to Conservation Congress, Denise founded the Utah Environmental Congress to provide a bold voice on national forest issues in Utah. As executive director of UEC, she successfully challenged numerous logging projects. By the time she stepped down as director in order to create Conservation Congress, the volume of timber sold from the national forests in Utah had fallen by 66 percent! Denise now serves on the board of directors of UEC. With support from the Fund for Wild Nature, UEC has continued to be an important grassroots conservation advocate in Utah. For example, in February, the Forest Service withdrew the “Iron Springs” logging project in response to an appeal filed by the UEC and its allies. This project would have logged over eight square miles of forest, including old-growth and proposed wilderness.

Through her many accomplishments with Conservation Congress and Utah Environmental Congress, Denise Boggs demonstrates the power and effectiveness of the bold grassroots environmental activism that is supported by your donations to the Fund for Wild Nature.

http://fundwildnature.org/recent-grantees.html
ASK

The SFAC asks for support of the proposed language in S. 1966, Sec. 5. ADMINISTRATIVE REVIEW; ARBITRATION.  In addition we ask for support of the language in HR. 1526, Sec. 4 (f) (2) (B) Bond required.
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